Human Rights: Handbook for Parliamentarians 

(UNHCHR, published jointly with the Inter-Parliamentary Union)

HUMAN RIGHTS ARE RIGHTS THAT EVERY HUMAN BEING HAS BY VIRTUE OF HIS

OR HER HUMAN DIGNITY
Human rights are the most fundamental rights of human beings. They define relationships between individuals and power structures, especially the State. Human rights delimit State power and, at the same time, require States to take positive measures ensuring an environment that enables all people to enjoy their human rights. History in the last 250 years has been shaped by the struggle to create such an environment. Starting with the French and American revolutions in the late eighteenth century, the idea of human rights has driven many a revolutionary movement for empowerment and for control over the wielders of power, Governments in particular.

HUMAN RIGHTS ARE THE SUM OF INDIVIDUAL AND COLLECTIVE RIGHTS LAID DOWN

IN STATE CONSTITUTIONS AND INTERNATIONAL LAW
Governments and other duty bearers are under an obligation to respect, protect and fulfill human rights, which form the basis for legal entitlements and remedies in case of non-fulfillment. In fact, the possibility to press claims and demand redress differentiates human rights from the precepts of ethical or religious value systems. From a legal standpoint, human rights can be defined as the sum of individual and collective rights recognized by sovereign States and enshrined in their constitutions and in international law. Since the Second World War, the United Nations has played a leading role in defining and advancing human rights, which until then had developed mainly within the nation State.  As a result, human rights have been codified in various international and regional treaties and instruments that have been ratified by most countries, and represent today the only universally recognized value system.

HUMAN RIGHTS ARE MANIFOLD
Human rights cover all aspects of life. Their exercise enables women and men to shape and determine their own lives in liberty, equality and respect for human dignity. Human rights comprise civil and political rights, social, economic and cultural rights and the collective rights of peoples to self-determination, equality, development, peace and a clean environment. Although it has been — and sometimes still is — argued that civil and political rights, also known as “first generation rights”, are based on the concept of non-interference of the State in private affairs, whereas social, economic and cultural — or “second generation” — rights require the State to take positive action, it is today widely acknowledged that, for human rights to become a reality, States and the international community must take steps to create the conditions and legal frameworks necessary for the exercise of human rights as a whole. The “generation” terminology harks back to language used during the cold war; nowadays, the emphasis is placed on the principles of universality, indivisibility and interdependence of all human rights.

Basic human rights principles
HUMAN RIGHTS ARE UNIVERSAL
Human rights are universal because they are based on every human being’s dignity, irrespective of race, colour, sex, ethnic or social origin, religion, language, nationality, age, sexual orientation, disability or any other distinguishing characteristic. Since they are accepted by all States and peoples, they apply equally and indiscriminately to every person and are the same for everyone everywhere.


HUMAN RIGHTS ARE INALIENABLE

Human rights are inalienable insofar as no person may be divested of his or her human rights, save under clearly defined legal circumstances. For instance, a person’s right to liberty may be restricted if he or she is found guilty of a crime by a court of law.

HUMAN RIGHTS ARE INDIVISIBLE AND INTERDEPENDENT

Human rights are indivisible and interdependent. Because each human right entails and depends on other human rights, violating one such right affects the exercise of other human rights. For example, the right to life presupposes respect for the right to food and to an adequate standard of living. The right to be elected to public office implies access to basic education. The defence of economic and social rights presupposes freedom of expression, of assembly and of association. Accordingly, civil and political rights and economic, social and cultural rights are complementary and equally essential to the dignity and integrity of every person. Respect for all rights is a prerequisite to sustainable peace and development. The international community affirmed the holistic concept of human rights at the World Conference on Human Rights, held in Vienna in 1993.

Civil and political rights and economic and social rights are indissociable
Amartya Sen, Nobel Laureate in economics, has provided empirical proof that all human rights are indivisible and interdependent. In his research on famines, for instance, he found that among rich and poor countries alike, no functioning democracy has ever suffered a major famine, because in such States it is inter alia likely that the media will call attention to the risk of famine and that political parties and the public will respond. Democracy makes parliaments, Governments and other policymakers aware of the dangers of ignoring such risks. 
THE PRINCIPLE OF NON-DISCRIMINATION

Some of the worst human rights violations have resulted from discrimination against specific groups. The right to equality and the principle of non-discrimination, explicitly set out in international and regional human rights treaties, are therefore central to human rights. The right to equality obliges States to ensure observance of human rights without discrimination on any grounds, including sex, race, colour, language, religion, political or other opinion, national, ethnic or social origin, membership of a national minority, property, birth, age, disability, sexual orientation and social or other status. More often than not, the discriminatory criteria used by States and non-State actors to prevent specific groups from fully enjoying all or some human rights are based on such characteristics.

Prohibition of discrimination

• Non-discrimination is a pillar of human rights.

• Differentiation in law must be based on difference in facts.

• Distinctions require reasonable and objective justification.

• The principle of proportionality must be observed.

• Characteristics that have been — and still are — used as grounds for discrimination include sex, race, colour, language, religion, political or other opinion, national, ethnic or social origin, membership of a national minority, property, birth, age, disability, sexual orientation and social or other status.

Difference in fact may justify difference in law

Not every differentiation constitutes discrimination. Factual or legal distinctions based on reasonable and objective criteria may be justifiable. The burden of proof falls on Governments: they must show that any distinctions that are applied are actually reasonable and objective.

Justified differentiation with regard to employment

Two European Union directives on racial equality and equality in employment 3 allow Governments to authorize differentiated treatment in certain circumstances. Differentiation is thus allowed in a small number of cases involving jobs whose performance actually requires distinction on such grounds as racial or ethnic origin, religion or belief, disability, age or sexual orientation. Examples include acting and modelling jobs, where authenticity or realism may require performers to be of a particular origin or age, and some positions in church or similar organizations which involve contact with the public and (unlike other jobs in the same bodies, such as office work or catering) should be staffed with persons of a given confession or belief.


Temporary special measures

To redress the long-term effects of past discrimination, temporary special measures may be necessary. General recommendation No. 254 on article 4 of the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) defines such measures as “a wide variety of legislative, executive, administrative and other regulatory instruments, policies and practices, such as outreach or support programmes; allocation and/or reallocation of resources; preferential treatment; targeted recruitment, hiring and promotion; numerical goals connected with time frames; and quota systems”.  For instance, temporary quota systems designed to give women preferential treatment regarding access to specific jobs, political decision-making bodies or university education can be considered as affirmative action aimed at accelerating the attainment of actual gender equality in areas where women have traditionally been underrepresented and have suffered from discrimination. Under article 4 of CEDAW, these temporary measures are encouraged and shall, therefore, not be considered as discrimination against men. However, as soon as the objectives of equality of opportunity and treatment have been achieved, these measures must be discontinued. Otherwise, they would constitute unjustified privileges for women and, consequently, discrimination against men. According to general recommendation No. 25, no proof of past discrimination is necessary for such measures to be taken: “While the application of temporary special measures often remedies the effects of past discrimination against women, the obligation of States parties under the Convention to improve the position of women to one of de facto or substantive equality with men exists irrespective of any proof of past discrimination”.

Human rights and State sovereignty

In the past, when human rights were still regarded as a country’s internal affair, other

States and the international community were prevented from interfering, even in the most serious cases of human rights violations, such as genocide. That approach, based on national sovereignty, was challenged in the twentieth century, especially by the actions of Nazi Germany and the atrocities committed during the Second World War. Today, human rights promotion and protection are considered a legitimate concern and responsibility of the international community. However, discrepancies between universal legal obligations and State sovereignty can be resolved only on a case-by-case basis, in accordance with the principle of proportionality, a principle according to which any action taken by an authority pursuant to the concept of universality must not go beyond what is necessary to achieve compliance with human rights.

WHAT STATE OBLIGATIONS ARISE FROM HUMAN RIGHTS?
Although in principle human rights can be violated by any person or group, and in fact human rights abuses committed against the backdrop of globalization by non-State actors (transnational corporations, organized crime, international terrorism, guerrilla and paramilitary forces and even intergovernmental organizations) are on the increase, under present international law, only States assume direct obligations in relation to human rights. By becoming parties to international human rights treaties, States incur three broad obligations: the duties to respect, to protect and to fulfil. While the balance between these obligations or duties may vary according to the rights involved, they apply in principle to all civil and political rights and all economic, social and cultural rights. Moreover, States have a duty to provide a remedy at the domestic level for human rights violations.

What does the “obligation to respect” mean?

The State “obligation to respect” means that the State is obliged to refrain from interfering. It entails the prohibition of certain acts by Governments that may undermine the enjoyment of rights. For example, with regard to the right to education, it means that Governments must respect the liberty of parents to establish private schools and to ensure the religious and moral education of their children in accordance with their own convictions.

What does the “obligation to protect” mean?

The “obligation to protect” requires States to protect individuals against abuses by non-State actors. Once again, the right to education can serve as an example. The right of children to education must be protected by the State from interference and indoctrination by third parties, including parents and the family, teachers and the school, religions, sects, clans and business firms. States enjoy a broad margin of appreciation with respect to this obligation. For instance, the right to personal integrity and security obliges States to combat the widespread phenomenon of domestic violence against women and children: although not every single act of violence by a husband against his wife, or by parents against their children, constitutes a human rights violation for which the State may be held accountable, Governments have a responsibility to take positive measures — in the form of pertinent criminal, civil, family or administrative laws, police and judiciary training or general awareness raising — to reduce the incidence of domestic violence. 

What does the “obligation to fulfil” mean?

Under the “obligation to fulfil”, States are required to take positive action to ensure that human rights can be exercised. In respect of the right to education, for instance, States must provide ways and means for free and compulsory primary education for all, free secondary education, higher education, vocational training, adult education, and the elimination of illiteracy (including such steps as setting up enough public schools or hiring and remunerating an adequate number of teachers).

The principle of progressive realization

The principle of progressive realization applies to the positive State obligations to fulfil and to protect. The right to health, for example, does not guarantee the right of everyone to be healthy. However, it does oblige States, in accordance with their respective economic capabilities, social and cultural traditions and observing international minimum standards, to establish and maintain a public health system that can in principle guarantee access to certain basic health services for all. Progressive realization means that Governments should establish targets and benchmarks in order progressively to reduce the infant mortality rate, increase the number of doctors per thousand inhabitants, raise the percentage of the population that has been vaccinated against certain infectious and epidemic diseases, or improve basic health facilities, etc. Obviously, the health standard in poor countries may be lower than in rich countries without any violation of Governments’ obligations to fulfil the right to health. The total absence of positive measures to improve the public health system, retrogressive measures or the deliberate exclusion of certain groups (such as women and religious or ethnic minorities) from access to health services can, however, amount to a violation of the right to health.

What does the “obligation to provide domestic remedies” mean?

The very notion of rights entails, in addition to a substantive claim, the possibility to have recourse to a national — judicial, administrative, legislative or other — authority in the event that a right is violated. Every person who claims that his or her rights have not been respected must therefore be able to seek an effective remedy before a competent domestic body vested with the power to provide redress and to have its decisions enforced.

The right to recourse to a supranational court

The right to have recourse to an international human rights court once all avenues of seeking redress at the domestic level are exhausted has been accepted only partially. According to advanced procedures established under the European Convention for the Protection of Human Rights and Fundamental Freedoms, individuals may appeal to the permanent European Court of Human Rights, whose judgements are legally binding. Provision is made for the right of individuals to fi le petitions with an international human rights court under the American Convention on Human Rights, but this is not currently the case under United Nations treaties (for details see Chapters 5 and 9).

The right to reparations

The right to effective remedy implies that the victim of a human rights violation is entitled to reparations for the harm suffered. The State’s obligation entails inter alia bringing to justice those responsible for the violation, including public officials or State agents, and taking measures to prevent its recurrence. Box 11 lists various forms of reparation.

Remedies for violations of economic, social and cultural rights

The provisions for the right to a remedy cited above (see Box 10) refer primarily to civil and political rights, whereas most treaties relating to economic, social and cultural rights — such as the International Covenant on Economic, Social and Cultural Rights (CESCR) and the European Social Charter — contain no similar provisions. The reason is that the domestic or international justiciability of economic, social and cultural human rights is still questioned by many Governments, and even by some human rights scholars. The distinction between the two categories of rights dates back to the ideological debates of the cold war. Civil and political rights were then perceived as purely “negative” rights — directed against State interference — whereas economic, social and cultural rights were seen as “programme rights” — political claims requiring positive State action - aimed, for instance, at guaranteeing employment, good health and full social security for everyone.

Such “programme rights” were considered unenforceable by the courts. Supranational courts, such as the European or the Inter-American Court of Human Rights, have ruled that States must take action to ensure respect for civil and political rights. States must, for instance, establish a judicial system capable of fulfilling the obligation to guarantee a fair trial within a reasonable time. In cases of allegations of torture, enforced disappearances or arbitrary executions, they must carry out full criminal investigations to bring the perpetrators to justice and to provide compensation and other forms of reparation to victims and their families. These same facilities may also be established with regard to economic, social and cultural rights. As mentioned above, international courts are capable of deciding in a judicial procedure that a State has not fulfilled its positive obligation with regard to civil and political rights, for example the obligation to organize a judicial system in accordance with the minimum guarantees set out in article 6 of the European Convention for the Protection of Human Rights and Fundamental Freedoms (the right to fair trial). It can therefore be argued that the same court would also be fully empowered to decide whether States fulfilled their positive obligations to organize their school systems in accordance with the minimum guarantees of the right to education, as laid down in articles 13 and 14 of CESCR, or their public health systems in accordance with the minimum guarantees of the right to the enjoyment of the highest attainable standard of physical and mental health, as established under article 12 of CESCR.

Yet almost no international court has been mandated to rule on economic, social and cultural rights. The only exceptions are the Inter-American Court of Human Rights, which, by virtue of article 19 (6) of the 1988 Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights, is authorized to decide on individual petitions relating to the right to education and the right to organize trade unions; and the Human Rights Chamber for Bosnia and Herzegovina, which, pursuant to annex 6 to the Dayton Peace Agreement of 1995, handed down decisions in many cases relating to alleged or apparent discrimination in the enjoyment of various economic, social and cultural rights. Although in 1993 the Vienna World Conference on Human Rights decided to speed up the drafting of an optional protocol to the International Covenant on Economic, Social and Cultural Rights in order to establish a right to submit individual complaints to the Committee on Economic, Social and Cultural Rights (which is, as the other United Nations treaty-monitoring bodies, only a quasi-judicial expert body — see Chapter 5), many Governments are still obstructing that important development. 

It may still take years for the argument that economic, social and cultural rights are non-justiciable to be refuted, because of the following vicious circle: Governments refuse to authorize domestic and international courts to rule on economic, social and cultural rights; there is thus relatively little relevant judicial case law; and this fact is to some extent considered as evidence that these rights are not justiciable — or are less justiciable than civil and political rights.

http://www.ohchr.org/Documents/Publications/training13en.pdf

FOR FULL DOCUMENT

Human rights: a Western concept?


The universality of human rights has sometimes been challenged on the grounds that they are a Western notion, part of a neocolonial attitude that is propagated worldwide. A study published by the United Nations Educational, Scientific and Cultural Organization (UNESCO) in 1968 1 clearly showed that the profound aspirations underlying human rights correspond to concepts — the concepts of justice, an individual’s integrity and dignity, freedom from oppression and persecution, and individual participation in collective endeavours — that are encountered in all civilizations and periods. Today, the universality of human rights is borne out by the fact that the majority of nations, covering the full spectrum of cultural, religious and political traditions, have adopted and ratified the main international human rights instruments.





Some groups may enjoy special rights


The principles of equality, universality and non-discrimination do not preclude recognizing that specific groups whose members need particular protection should enjoy special rights. This accounts for the numerous human rights instruments specifically designed to protect the rights of groups with special needs, such as women, aliens, stateless persons, refugees, displaced persons, minorities, indigenous peoples, children, persons with disabilities, migrant workers and detainees. Group-specific human rights, however, are compatible with the principle of universality only if they are justified by special (objective) reasons, such as the group’s vulnerability or a history of discrimination against it. Otherwise, special rights could amount to privileges equivalent to discrimination against other groups.








